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Domestic Relations
Domestic Relations; community property
Civil Code §§4800.1, 4800.2 (new); §5110 (amended).
AB 26 (McAlister); 1983 STAT. Ch 342

Support: California Judges Association; California Law Revision
Commission; State Bar Conference of Delegates
Existing law grants a courtjurisdiction to determine property rights in a
dissolution of marriage' or legal separation2 proceeding. 3 This jurisdiction only applies, however, to community4 and quasi-community' prop-

erty held by the parties. The court may not dispose of either spouse's
separate property, 7 including property owned in eitherjoint tenancy' or

tenancy in common 9 with the other spouse.' 0 Since property held injoint
tenancy or tenancy in common must be divided in a separate partition action,1 I case law was inconsistent as courts strained to classify property as
part of the community12 to bring it within the jurisdiction of the court. 3
Under prior law, property held in joint tenancy or tenancy in common
was separate property, except a single-family residence acquired during
1.

See CAL. CIV. CODE §4350 (definition of dissolution of marriage).

2. See id §4506 (grounds for legal separation).
3. Id §4351.
4. Id §687 (definition of community property).
5. Id §4803 (definition of quasi-community property).
6. See id §4800; see also In re Marriage of Nizenkoff, 65 Cal. App. 3d 136, 138,
135 Cal. Rptr. 189, 190 (1976) (to qualify as a divisible community asset, an interest must be
a contract or property interest).
7. CAL. CIV. CODE §§5107, 5108 (definitions of wife's and husband's separate
property); see also CAL. CONST. art. I, §21 (definition of separate property).
8.

CAL. CIV. CODE §683 (definition ofjoint tenancy).

9.

Id. §685 (definition of tenancy in common).
Id §§4351,4800; seealso Porter v. Superior Court, 73 Cal. App. 3d 793,803, 141

10.
Cal. Rptr. 59,65 (1977); Lichtig, Valuationand Divisionof Property,1 CALIFORNIA MARITAL PRACTICE §§8.3, 8.6-.7 (Cal. Cont. Ed. Bar 1981).

11. CAL. CIV. PROC. CODE §872.210 (persons authorized to file partition actions).
California is one of only three community property states that does not allow property
awards from separate property in the form ofjoint tenancy or tenancy in common. Bruch,
The DefinitionandDivision ofMaritalPropertyin California:TowardsParityandSimplicity,
33 HASTINGS LJ. 769,777 (1982).
12. See Porter v. Superior Court, 73 Cal. App. 3d 793, 803, 141 Cal. Rptr. 59, 66
(1977) (court has jurisdiction to determine whether or not property is part of the community). But see In re Marriage of Roesch, 83 Cal. App. 3d 96, 107, 147 Cal. Rptr. 586, 593
(1978) (holding that the California designation of quasi-community property was not validly applied to a husband and wife who lived in Pennsylvania virtually their entire marriage, where, after the parties separated, the husband moved to California and the wife
remained in Pennsylvania).
13. See RECOMMENDATION RELATING TO DIVISION OFJOINTTENANCY IN COMMON PROPERTY AT DISSOLUTION OF MARRIAGE, 16 CAL. L. REVISION COMM'N RE-

PORTS, 2169,2170 (1982).
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marriage injoint tenancy was presumed to be community property. 4
Chapter 342 was enacted in an apparent attempt to establish more consistency in court decisions by giving courts the ability to consider more of
the parties' property in marriage dissolution or legal separation proceedings.1 For the purpose of dividing property upon dissolution of marriage
or legal separation, Chapter 342 creates a rebuttable presumption that all
property acquired injoint tenancy by the parties during marriage is community property. 6 Chapter 342, however, provides a right to reimbursement for contributions made from separate property sources toward the
acquisition of property injoint tenancy. 7 With the enactment of Chapter
342, Californiajoins the trend in other community property states by attempting to alleviate past judicial confusion concerning property owned
by the parties to a marriage.' 8
The presumption that property belongs to the community when acquired injoint tenancy by the parties during marriage 19 affects the burden
of proof, rather than the burden of producing evidence.2" This presumption, however, may be rebutted 2' by (1)a clear statement in the deed or
other documentary evidence of title that the property is separate property,
or (2) proof that the parties agreed in writing that the property is separate.22 The amount reimbursed will be without interest, with no adjustment for inflation, and will not exceed the net value of the property at the
time of division.3
14. 1979 Cal. Stat. c. 373, §48, at 1264 (amending CAL. CIV. CODE §5110).
15. See CAL. CIV. CODE §4800.1.
16. Id
17. See id §5110. Chapter 342 overrules the 1980 California Supreme Court decision of In reMarriageofLucas, which held the'single-family' residence acquired by the parties during the marriage as joint tenants is presumed to be community property. This
presumption may only be overcome if there is an agreement or understanding to the contrary. In re Marriage of Lucas, 27 Cal. 3d 808, 614 P.2d 285 (1980).
18. See generallyBruch, supranote U1;see also 7 B. Witkin, SUMMARY OF CALIFOR.
NIA LAW, Community Property §§40-44 (8th ed. 1974).
19. Compare CAL. CIV. CODE §4800.1 with 1979 Cal. Stat. c. 373, §48, at 1264
(amending CAL. CIV. CODE §5110). Cf Siberell v. Siberell, 214 Cal. 767,7 P.2d 1003 (1932)
(a husband and wifejoint tenancy title reflects their intent to hold equal separate property
interests).
20. See In re Marriage of Ashodian, 96 Cal. App. 3d 43,47, 157 Cal. Rptr. 555,558
(1979).

21. See In re Marriage of Aufmuth, 89 Cal. App. 3d 446,455, 152 Cal. Rptr. 668,
673 (1979) (presumption may be overcome by preponderance of the evidence).
22. CAL. CIv. CODE §4800.1; see also In re Marriage of Trantafello, 94 Cal. App. 3d
533, 547, 156 Cal. Rptr. 556, 565 (1979) (an agreement between spouses that community
property may become separate property of either of them is effective to accomplish a
change in status of the property).
23. CAL. CIV. CODE §4800.1.
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Domestic Relations; spouse's right to military pensions
Civil Code §5124 (new).
SB 1034 (Petris); 1983 STAT. Ch 775
Opposition: Family Law Section of the State Bar

In 1974, the California Supreme Court held that for purposes of dissolution of marriage, military retirement benefits were considered part of
the community.' The United States Supreme Court reversed this holding
on June 25, 1981, with its decision in McCarty v. McCarty.2 Subsequently,
federal legislation, effective February 1,1983, was enacted to overturn the
McCarty decision.3 Chapter 775 is designed to permit modification of a
determination of the nonmember spouse's rights to a member spouse's
military pension reached during the period after McCarty and prior to the
effective date of federal legislation overturning the McCarty decision.4
With the enactment of Chapter 775, a property settlement, judgment, or
final decree may be modified consistently with federal law and pre-McCarty state law.5 The nonmember spouse may seek modification regardless of whether the decree (1) expressly reserved the issue of military
retirement benefits for future determination, (2) neglected the issue, or (3)

assumed that military retirement benefits were not divisible as community property.6
1. In re Fithian, lOCal. 3d 592,517 P.2d 449, 111 Cal. Rptr. 369(1974). The court
found that to the extent the spouse had been married to the military member while the
member was on active duty, the retirement benefits were part of the community. The court
rejected the assertion that the Supremacy Clause of the U.S. Constitution forbids the characterization of military retirement benefits as community property. Id at 595-96, 517 P.2d
at 450-5 1, 111 Cal. Rptr. at 370-71. Military pension rights, whether or not vested, were
found to represent a property interest, and, to the extent that such rights derive from employment during coverture, are a community asset subject to division in a dissolution proceeding. In re Marriage of Brown, 15 Cal. 3d 838, 842,544 P.2d 561,562-63, 126 Cal. Rptr.
633,634-35 (1976). See also CAL. CIV. CODE §5110 (definition of community property).
2. 453 U.S. 210 (1981). The Court held that a division of nondisability retirement
pay could not be ordered as part of a distribution of community property incident to a divorce proceeding. Id at 220-36.
3. 10 U.S.C. §1408(c)(1) (a court can treat disposable retirement or retainer pay
payable to a member for pay periods beginning after June 25, 1981, either as property solely
of the member spouse or as property of the member and the spouse in accordance with the
law of thejurisdiction of the court).
4. See CAL. CIV. CODE §5124(a).
5. Id
6. Id §5124(b). Any proceeding to modify a settlement,judgment, or decree must
be brought before January 1,1986, when Chapter 775 is automatically repealed. Id
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Domestic Relations; dissolution of marriage
Civil Code §4515 (repealed); §§4351, 4352, 4512, 4513, 4514, 4800,
4800.6, 4809, 5126 (amended); Code of Civil Procedure §§704.710,
904.1 (amended); Government Code §§26826, 26859 (amended);
Health & Safety Code §§ 10000, 10360 (amended).
AB 1946 (Harris); 1983 STAT. Ch 1159
Support: California Judges Association; County Clerks Association;
Department of Finance
Opposition: Los Angeles County Bar
Prior to the enactment of Chapter 1159, the procedure for dissolution of
marriage required an interlocutory1 judgment followed by a six month
waiting period 2 and concluded with the entry of a final judgment. 3 Chapter 1159 eliminates the interlocutory judgment and directs that only one
proceeding be conducted for the dissolution of marriage.4 When issuing
the decree for dissolution of the marriage at this proceeding, the court
must enter ajudgment that becomes final by operation of law six months
from the date that a copy of a summons and petition for marriage dissolution are served,5 or the date that the respondent appears at the marriage
dissolution proceeding, whichever occurs earlier.6 In addition, the decree
dissolving the marriage must specify the date on which the decree becomes final.7 The court, however, may retainjurisdiction over the date the
marital status is to end, or set a future ending date.8 Until thejudgment is
final, the parties cannot remarry, or use the entry ofjudgment as a defense
to criminal prosecution.9 Finally, Chapter 1159 permits the court to enter
a final judgment if either party dies after the entry of judgment but before
thejudgment becomes final."0
1.
2.

1969 Cal. Stat. c. 1608, §8, at 3314 (amending CAL. CIV. CODE §4512).
1978 Cal. Stat. c. 508, §1, at.__ (amending CAL. CIV. CODE §4514).

3.

kd

4. Compare CAL. CIV. CODE §4512 with 1969 Cal. Stat. c. 1608, §8, at 3314
(amending CAL. CIV. CODE §4512).
5. Chapter 1159 requires that a fee be paid upon the filing of an initial petition for
dissolution of marriage rather than at the entry of final judgment. Compare CAL. GOV.
CODE §23859 with 1965 Cal. Stat. c. 1893, at 3725 (amending CAL. GOV. CODE §26859).
6. CAL. CIV. CODE §4514. Also, chapter 1159 directs that when the petition for dissolution of marriage is denied, the court must provide a statement of decision rather than
findings of fact and conclusions of law. CompareCAL. CIV. CODE § 4512, with 1969 Cal.
Stat. c. 1608, §8, at 3314 (amending CAL. CIv. CODE §4512).

7. CAL. CIV. CODE §4514.
8. Id §4514(e) (upon notice and for good cause, or on stipulation of the parties).
9.
10.

Id §4514(d).
Id This provision in Chapter 1159 explicitly providing the court with the power
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to enter final judgment after one of the parties to the marriage dissolution proceeding has

died may be a codification of case law holding that a property settlement made within the
interlocutoryjudgment cannot be abated when one spouse dies prior to entry of f'maljudg-

ment. McCleny v. Superior Court of Los Angeles County, 60 Cal. 2d 140,141,396 P. 2d 916,
918,41 Cal. Rptr. 460, 462 (1964).

Domestic Relations; temporary exclusion orders
Civil Code §§4359, 5102,7020 (amended).
AB 787 (Bates); 1983 STAT. Ch 234
Support: Family Law Section of the State Bar
Under existing law, when an action to void' or dissolve2 a marriage is
pending, either party can request that the court issue an order excluding3
the other party from the family dwelling or from the dwelling of the requesting party. Prior to the enactment of Chapter 234, the grounds for the
order were (1)the party to be excluded had assaulted 4 or threatened to assault the other party, and (2) that physical or emotional harm would result
to the requesting party or to any person under the care, custody, or control6
of the requesting party.5 In an apparent response to recent case law,
Chapter 234 expands the grounds upon which an order to exclude may be
based.7 An order to exclude may now be based upon a showing that (1)an
assault or threatened assault against the requesting party, or a person
under the care, custody, or control of the requesting party, or any minor
child of the parties or of either party, has occurred, and (2) physical or
emotional harm will otherwise result to any of those parties.'
1. CAL. CIV. CODE §§4400-4457 (provisions for voiding a marriage).
2. Id §§4500-4540 (provisions for dissolution of marriage).
3. CAL. CIV. PROC. CODE §527 (provision for granting temporary exclusion orders).
4.

CAL. PENAL CODE §§240, 242 (definition of assault).

5.
6.

CAL. CIV. CODE §§4359(a), 5102(a).
In re Marriage of Parker, 118 Cal. App. 3d 291, 293, 173 Cal. Rptr. 356, 357

(1981) The court held that an order of exclusion based on the potential of emotional harm

to a child could not be granted while an action for dissolution of a marriage is pending. Id.
7. CompareCAL. CIV. CODE §§4359, 5102 with 1980 Cal. Stat. c. 1158, §1, at 3876
(amending CAL. CIV. CODE §4359); and 1982 Cal. Stat. c. 497, §21, at
(amending CAL.
CIV. CODE §5102).
8. CAL. CIV. CODE §§4359(a), 5102(a).

Domestic Relations; parental custody
Civil Code §§226.5, 232, 232.5 (amended); Welfare and Institutions
Code §§319, 366.2,366.25 (amended).
Selected 1983 CaliforniaLegislation
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SB 304 (Presley); 1983 STAT. Ch 309
Support: Department of Finance; Department of Social Services; Superior Court Judges in Riverside County
Under prescribed circumstances, existing law permits an action to declare any child under eighteen years of age free of parental custody and
control1 when the parent or parents have been deprived of custody for one
year prior to the filing of the petition.' Chapter 309 provides that physical
custody by the parent or parents for an insubstantial period of time,' or
trial placement of the child in the physical custody of the parent,4 does not
interrupt the running of the one year period.5 Prior to the enactment of
Chapter 309, an action to free a child from parental custody could be
brought if a parent was, and would remain, incapable of supporting or
controlling the child in a proper manner because of a mental deficiency or
illness.' Chapter 309 modifies this provision by requiring the child's parent or parents to be8 mentally disabled 7 and likely to remain disabled in the
foreseeable future.
If the rights of the parents were contested under this provision, prior
law required the court to provide an attorney for a parent who lacked representation and who was financially unable to employ counsel.9 Chapter
309 modifies this mandate by requiring the appointment of an attorney
for a parent who lacks representation, regardless of whether the parent requests an attorney.' 0
Furthermore, prior law exempted parents who had been convicted of a
felony from being deprived of the physical custody of their children under

1.
2.

CAL. CIV. CODE §232(a).
Id. §232(a)(2) (list of prescribed conditions), (a)(3), (a)(7).

3.

Id. §232(a)(2), (a)(3).

4.
5.
6.

Id. §232(a)(7).
Id. §232(a)(2), (a)(3), (a)(7).
1982 Cal. Stat. c. 978, §1, at.

8.

CAL. CIV. CODE §232(a)(6).

(amending CAL. CIV. CODE §232).

7. For the purposes of this chapter, mentally disabled means that the child's parent or parent's suffer any mental incapacity or disorder that renders the parent or parents
unable to adequately care for and control the child. CAL. CIV. CODE §232(a)(6). Furthermore, Chapter 309 deletes the requirement that a physician's or surgeon's certification credentials be ocmparable to those of the American Board of Psychiatry and Neurology in
order for that physician or surgeon to provide testimony when the parent or parents reside
in a foreign country. Compareid with 1982 Cal. Stat. c. 978, §1, at - (amending CAL. CIV.
CODE §232).
9.
10.

1982 Cal. Stat. c. 978, § 1,at. (amending CAL. CIV. CODE §232).
CAL. CIV. CODE §232(a)(6). Compareid. with 1982 Cal. Stat. c. 978, §1, at

(amending CAL. CIV. CODE §232).
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certain circumstances."' Chapter 309 revokes this exemption. 2 Finally,
existing law states that the court must release the child from the custody of

the court unless certain prescribed conditions are found.' 3Chapter 309 ex-

pands that list of conditions to include the unwillingness of a minor to re-

turn home after having been sexually molested by a person residing in the
home.

14

11. 1982 Cal. Stat. c. 978, §1, at.__ (amending CAL. CIV. CODE §232). These circumstances included when the child had been cared for in a foster home, residential facility,
or health facility for one year, and the court had found the parents failed, and would most
likely fail in the future to provide (1) a home for the child, (2) care and control for the child,
and (3) maintenance of an adequate child-parent relationship. Id (amending CAL. CIV.
CODE §232).
12. Compare CAL. CIV. CODE §232(a)(7) with 1982 Cal. Stat. c. 978, §1, at.__
(amending CAL. CIV. CODE §232). A finding pursuant to this provision must be based upon
clear and convincing evidence. CAL. CIV. CODE §232(a)(7).
13. See CAL WELF. & INST. CODE §319. These conditions include: (1) substantial
danger to the physical health of the minor or the minor is suffering severe emotional damage, (2) the minor has violated an order of the juvenile court or has escaped from the commitment of the juvenile court, and (3) the minor is a threat to the person or property of
another and is likely to flee the jurisdiction of the court. Id
14. Id §319(d).

Domestic Relations; joint custody
Civil Code §4600.5 (amended).
AB 238 (Harris); 1983 STAT. Ch 304
Support: California Judges Association; State Bar of California
Opposition: Joint Custody Association; United Fathers of America
Existing law favors the presumption thatjoint custody is in the best in-

terest of a minor child when the parents agree to this type of award.' Prior
law defined joint custody as physical custody of a child in a manner that
would assure the child frequent and continuing contact with both par-

ents. 2 Chapter 304 clarifies the definition ofjoint custody to include both

3
joint physical andjoint legal custody.

Under prior law, a court was required to state in its decision the reasons
for denying an award of joint custody. 4 Chapter 304 provides that upon
the request of any party, the court must state the specific reasons for granting or denying ajoint custody award.5 Furthermore, a statement thatjoint
1. CAL. CIV. CODE §4600.5(a)..
2. 1979 Cal. Stat. c. 915, §2, at 3150 (enacting CAL. CIV CODE §4600.5).
3. CompareCAL. CIV. CODE §4600.5(d)(1) with 1979 Cal. Stat. c. 915, §2, at 3150
(enacting CAL. CIV. CODE §4600.5).
4. 1979 Cal. Stat. c. 915, §2, at 3150 (enacting CAL. CIV. CODE §4600.5); see also
Note, Second Thoughts on Joint Child Custody: Analysis of Legislation andIts Implications
for Women and Children, 12 Golden Gate L. Rev. 538,560 (1982).
5. CAL. CIV. CODE §4600.5(c).

Selected 1983 CaliforniaLegislation

Domestic Relations

custody is, or is not in the best interest of a child, is not alone sufficient.6
When an award of joint legal custody 7 is ordered by the court, Chapter
304 provides that the court clearly must specify circumstances requiring
the consent of both parents before legal control of the child can be exercised.8 In addition, the court must state the consequences of a failure to
obtain this mutual consent.9 In all other unspecified situations, either parent acting alone may legally control the child.1" Chapter 304 also mandates that a parent may not exercise rights under a joint legal custody
order that interfere with the physical custody order, unless expressly authorized by the court.II
Finally, when granting an award ofjoint physical custody 2 to both parents, Chapter 304 states that the court must specify each parent's right to
physical control of the child.' 3 The order must be set forth in sufficient detail to enable a parent who later is deprived of physical control of the child
to implement
actions for child-snatching or kidnapping against the other
4
parent.1
6. Id.
7. Id. §4600.5(d)(5) ('joint legal custody' means that both parents shall share the
right and responsibility to make the decisions relating to the health, education, and welfare
of the child); see also id. §4600.5(d)(4)('sole legal custody' means that one parent shall have
the right and responsibility to make the decisions relating to the health, education, and welfare of the child).

8.
9.
10.

Id §4600.5(e).
Id
Id

11. Id
12. Id §4600.5 (d)(3) ('joint physical custody' means that each of the parents shall
have significant periods of physical custody, shared in such a way as to assure the child of
frequent and continuing contact with both parents); see also id. §4600.5(d)(4) ('sole physical custody' means that the child shall reside with and under the supervision of one parent,

subject to the power of the court to order visitation).
13.
14.

Id §4600.5(0.
Id

Domestic Relations; child custody violations
Civil Code §§4604, 4607 (amended); Penal Code §§279, 784.5 (new);
§§278, 278.5,784, 1497 (amended).
AB 109 (Wyman); 1983 STAT. Ch 990
Support: Department of Corrections; Department of Finance; State
Bar of California
Prior to the enactment of Chapter 990, a person who violated a custody
decree by (1)taking a child' away from the legal custodian, (2) retaining
1.

CAL. PENAL CODE § 11165 (definition of child).
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the child after the expiration of a visitation period, or (3) concealing a
child from the legal custodian, was punished by imprisonment in a state
jail for a period of not more than one year and one day or in a county jail
for not more than one year, by a fine of not more than $1,000, or by both
imprisonment and fine.2 The same penalties also applied when a person
with custody of a child under an order, judgment, or decree of the court
detained or concealed the child with the intent to deprive another of the
legal right to custody or visitation Although prior law provided for the
enforcement of a custody decree when a child was taken or detained in violation of the decree, 4 some trial courts would not authorize the prosecution of one parent who deprived the other parent of physical custody of a
child when the child had been placed in thejoint custody5 of both parents.'
Chapter 990 apparently was designed to permit the prosecution of a
parent who violates a joint custody order.7 Additionally, Chapter 990
reverses the recent decision of People v. Gerchberg,8 which held that California courts do not have jurisdiction to prosecute a father who retained
his children in New York after the period of visitation granted to him
under the divorce decree had expired. 9 With the enactment of Chapter
990, any person who violates a custody order by causing a child to be
transported out of California with the specific intent to deprive another
person of physical custody or visitation may be punished (1)by imprisonment in the state prison for a period of sixteen months, two or three years,
a fine up to $10,000, or both, or (2) by imprisonment in a county jail for
not more than one year, a fine up to $1,000, or both.° If the child was a resident of California, present in California at the time of the violation, or
thereafter found in California, the violator may be punished in California
whether the intent was formed within or without the state.1" Finally,
Chapter 990 authorizes a peace officer to take a minor child into protective custody upon a reasonable belief that the child unlawfully will be ab-

2. 1976 Cal. Stat. c. 1399, § 11, at 6315 (enacting CAL. PENAL CODE §278.5).
3. Id.
4. CAL. PENAL CODE §278.5; see 62 Op. Att'y Gen. 369,370 (1979).
5. CAL. CIV. CODE §4600.5 (definition ofjoint custody).
6. See Telephone interview with Ms. Beverly Jean Gassner, Chair of Resolutions
Committee, Western San Bernardino Bar Association, July 12,1983 (notes on file at the Pacijic Law Journal).

7.
8.
9.
10.

Id
131 Cal. App. 3d 618, 181 Cal. Rptr. 505 (1982).
Id. at621, 181 Cal. Rptr. at507.

CAL. PENAL CODE §278.5(c); see also CAL. CIV. CODE §§4604, 4605. Chapter

990 also contains a severability clause providing that if a provision of Chapter 990 is held
invalid, the invalidity will not affect the other provisions or applications that can be given
effect without the invalid provision. 1983 Cal. Stat. c.990, §§10, 11,at.
11. CAL. PENAL CODE §§278.5(c), 784.5. If thejurisdiction lies in more than one jurisdictional territory, the district attorneys concerned may agree where the case will be
prosecuted. Id. §784.5.
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ducted12 from thejurisdiction. 13
12. Chapter 990 specifies that this action is authorized when the child abduction is
in violation of Chapter 990. CAL. PENAL CODE §279(a).
13. Id Chapter 990 specifies that a child who has been detained or concealed is to
be returned to the person having lawful charge of the child, the court hearing a custody proceeding, or thejuvenile court probation department. Id §279(b).

Domestic Relations; child support
Civil Code §§4700.1, 4700.3,4700.5,4700.7,4700.9 (new); §§242, 246,
4811 (amended).
AB 1528 (Agnos); 1983 STAT. Ch 1036
(Effective July 1, 1984)
SB 1213 (Lockyer); 1983 STAT. Ch 1304

Support: Department of Finance; Department of Social Services
The State of California lacks a single standard to promote equitable
and adequate child support awards. 1 Chapters 1036 and 1304 clarify existing provisions for the award of child support, 2 and create a simplified
method for modifying child support awards. 3
4
Existing law imposes a duty upon parents to support their children. If
in a court proceeding, the support of a minor child is at issue, the court
may order one or both parents to pay any amount necessary for the support, maintenance, and education of the child. 5 When determining the
amount of support for the child, the court may consider (1)the earning capacity and needs of each party,6 (2) the obligations and assets of each
party,7 (3) the duration of the marriage,8 (4) the ability of each party to en-

gage in gainful employment,9 (5) the time required for the obligee 0 to ac1. 1983 Cal. Stat. c. 1304, §1, at-.
2. CompareCAL. CIv. CODE §242 with 1976 Cal. Stat. c. 130, §2, at 208 (amending
CAL. CIV. CODE §242); CAL. CIV. CODE §246 with 1976 Cal. Stat. c. 130, §4, at 208 (amending CAL CIV. CODE §246); CAL. CIV. CODE §4811 with 1981 Cal. Stat. c. 715, §4, at 2816
(amending CAL. CIV. CODE §4811).
3. CAL. CIV. CODE §4700.1 (declaration of intent); see id §§4700.1(b)-(k), 4700.5,
4700.7,4700.9 (provisions for the modification of child support awards).
4. CAL. CIv. CODE §§241(d) (definition of child), 242. The duty to support a child
is not limited to support for the necessities of life, but also includes maintenance in accordance with the child's customary mode of living. Smith v. Workmen's Compensation Appeals Board 245 Cal. App. 2d 292,297,53 Cal. Rptr. 816,820 (1966).
5. CAL. CIV. CODE §4700(a).
6. Id. §246(a).
7. Id. §246(b).
8. Id.§246(c).
9. Id. §246(d). Employment should not interfere with the interests of the dependent child. Id.
10. Id. §241(c) (definition ofobligee).
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quire an appropriate education, training, and employment," (6) the age
and health of the parties, 2 (7) the standard of living of the parties, 13 and
(8) any other factors the court deemsjust and equitable." With the enactment of Chapter 1304, the court also must consider preserving the adequacy of the award over a length of time 6 through the use of an "age
increase" factor."5 Moreover, upon the issuance of any child support order, Chapter 1036 requires the court to provide the parties with a written
notice describing the method and procedure by which the order subsequently may be modified. 7
Chapter 1036 reflects a legislative intent to provide a simplified method
for modifying child support awards. 18 Under Chapter 1036, notice of a
motion to modify an order awarding child support may be filed with the
county clerk.'9 The motion to modify, however, will be granted only once
in a twelve month period, unless the modification is based upon a significant decrease in the income of the moving party.20 The motion must include a proposed order for modification and a declaration of the facts
upon which the motion is based. 2' After service of the motion for modification, the opposing party has thirty days to file an objection and request
a hearing.22 In the event a default judgement is granted, Chapter 1036
mandates that the court award the modification without requiring the
moving party to submit evidence.'
Pursuant to Chapter 1036, a court may (1)grant a modification that increases the amount of child support up to ten percent of the current award
without requiring the moving party to prove changed circumstances,24 or
(2) use a guideline that is followed in thejurisdiction of the court to deter11. Id §246(e).
12. Id §246(0.
13. Id §246(g).
14. Id §246(h).
15. Id §246(g). The Judicial Council shall develop a formula for the age increase
factor. Id
16. Id
17. Id §4700.1(f). A modification for a child support award shall not infringe upon
the duty of the state to comply with federal rules and regulations pertaining to the establishment, enforcement, and collection of child support payments in cases in which the child is
receiving public assistance. Id §4700.1(h).
18. Id §4700.1(a). Any issues other than support modification must be heard sepa-

rately or set for mediation. Id §4700.1(k).
19. Id §4700.1(g). A duplicate notice must then be filed with the district attorney
within five working days from the original filing. Id §4700.1(j). The Judicial Council must
adopt forms or notices to be used in this procedure. Id The forms must include a notice of
the right of a party to proceed without counsel and of the procedure for modifying child
support orders. IM §4700.1.
20. Id §4700.1(b), (d).
21. Id §4700.1(b).
22.

Id

23. Id The moving party maybe required to submit a declaration, under penalty of
prjury, that the facts contained in the papers requesting the motion are true and correct.
d
24. Id §4700.1(d).
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mine the amount of child support, and make an award in accordance with
that guideline. 5 If no guidelines are established in that jurisdiction, then
the court will determine the amount of the modification by considering
the factors upon which the existing award was based.26 Conversely, if the
request for modification is made because of a significant decrease in the
income of the moving party, the amount of modification will be based on
the moving party's evidence showing the decline in income. 27 In a contested proceeding, Chapter 1036 requires both the moving party and the
responding party to submit income statements and copies of their state income tax returns from the previous year to the court for review. 28 In addition, the court may require either party to reveal whether29public assistance
for maintenance of the child is being received or sought.
Finally, Chapter 1036 specifies that attorneys or persons other than the
moving or responding parties may not take part in filing, prosecuting, or
defending the child support modification request. 30 If, however, a party
wishes to be represented by counsel, the court must proceed on the motion
for modification pursuant to existing procedures for obtaining an order
for support.3
25.
26.

Id.
Id.

31.

Id. §§4700 (orders for support), 4700.1(i). The party electing to be represented

27. Id Economic evidence may be presented by submitting income and expense
statements. Id
28. Id § §4700.1(d), 4700.7.
29. Id. §4700.5.
30. Id. §4700.1(c). Nothing in this section, however, shall be construed to prohibit
an attorney from rendering advice either before or after the proceeding. Id.
by counsel must supply a notice of intent to proceed with counsel. This notice must be accompanied by a declaration, under penalty of perjury, of the facts evidencing that intent.
Id

Domestic Relations; adoption information act
Civil Code §§224t, 224u, 224v (new); §§224s, 227 (amended).
AB 2096 (Campbell); 1983 STAT. Ch1162
Support: Department of Social Services
The California Legislature, by enacting the Adoption Information Act
of 1983,1 recognizes the strong policy of allowing adoptees to obtain information concerning their birth parents 2 and establishes a new process
1. 1983 Cal. Stat. c. 1162, §1, at_
2. See id.c. 1162, §2, at - (the intent of the Legislature is to simplify the procedure for reestablishing contact). The Act also creates the Adoption Information Fund for
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whereby adoptees and birth parents may be able to reestablish contact. 3
In addition, the Act institutes changes concerning the disclosure of information regarding adopted persons and birth parents.4

Under existing law, licensed adoption agencies 5 are required to provide
prospective adoptive parents with a copy of the child's medical back-

ground,6 and if available, the medical background of the birth parents.7
Chapter 1162 requires a similar medical report for independent adoptions

when a licensed adoption agency is not a party to the adoption.8 In all
cases, the adoptive parents must acknowledge receipt of the report in writing.9 Chapter 1162 also specifies the procedures to be followed when filing
the report. ° These reporting requirements, however, do not apply to stepparent or intercounty adoptions.11
2
Chapter 1162 provides that certain adoptees and adoptive parents
may receive copies of the medical report with the names and addresses of

the parties deleted.1 3 In addition, Chapter 1162 regulates the release of information likely to cause emotional trauma in a reasonable person. 14 An
adoptive parent or adoptee who is denied access to a report by the Department of Social Services (hereinafter referred to as the Department) may
petition the superior court to review the reasonableness of that decision.15
Pursuant to Chapter 1162, a statement must be presented encouraging
the birth parents to maintain a current address with the Department or a

licensed adoption agency. 6 In addition, the birth parents must be rethe purpose of financially supporting the execution of these new provisions. Id. c. 1162, §9,
at-.
3. CAL. CIV. CODE §§224v, 227(b).
4. Id. §§224s, 224t, 224u, 224v, 227.
5. CAL. HEALTH & SAFETY CODE § 1508 (licensing provisions).
6. CAL. CIV. CODE §224s(a) (background includes current medical reports on the
child, psychological evaluations, scholastic information, and all known information regarding the child's developmental history and family life).
7. Id.
8. Id. Chapter 1162 also requires information on any illness, disease, or defect of a
genetic or hereditary nature. Id. §224s(b). In cases where a licensed adoption agency is not a
party, the report must be written by the Department or a delegated county agency. Id.
§224s.
9. Id. §224s(a).
10. Id. §224t.
11. Id. §224s(c).
12. Id. §224t (specifically, a married adoptee under the age of 21, an adoptee who
has attained the age of 21, or the adoptive parent of an adoptee under the age of 21).
13. Id. Reasonable fees may be adopted to cover the costs of processing these requests. These fees are to be deposited in the Adoption Information Fund. Id.
14. 1983 Cal. Stat. c. 1162, §8, at. If the person making the request is 21 or older,
the Department must inform the person that the report contains sensitive material, and
provide the option of sending the report to a medical professional. If the person making the
request is under 21, the person must be informed that the report contains sensitive material
and may only be released to a medical or mental health professional. The regulations define
a medical or mental health professional to include a physician, surgeon, clinical psychologist, licensed clinical social worker, and a marriage, family, and child counselor. Id.
15. Id. §224t.
16. See id. §224u (specifying which public agency must present the statement).
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minded of the integrity of the adoption process 7 and the importance of
keeping the Department informed of health conditions that may affect
the child. 18 Furthermore, at the time parental rights are terminated, the
birth parents are requested to indicate whether they wish disclosure of9
their address to the adoptee after the adoptee reaches age twenty-one.'
Chapter 1162 provides the form to be used for this purpose.20
Existing law prohibits the inspection of records and information concerning the birth of children who have been adopted,21 unless the superior
court has issued an order citing exceptional circumstances and good
cause.22 In addition, an adult adoptee, the adoptee's natural parents, and
any living adoptive parent may file a written waiver of the confidentiality
of the adoption records.' Upon receiving the waivers, the Department or
a licensed adoption agency may arrange to establish contact between the
persons desiring contact.24 Chapter 1162 expands existing law by providing that the identities and addresses of adoptees 2 who have attained the
age of twenty-one, as well as the identities and addresses of birth parents,26 may be disclosed if the parties have consented to this disclosure in
writing. 7 Furthermore, the adoptive parents of an adoptee under age
twenty-one may request the identity of a birth parent when a medical necessity occurs, or when extraordinary circumstances justify disclosure.28
A requesting adoptee must be informed that the adoptive parents will be
notified that the request was filed prior to the release of information concerning the birth parent.2 9 Finally, -withthe enactment of Chapter 1162,
the maximum liability of the state or a licensed adoption agency for dam30
ages caused by an act or omission is $250.00 for each act or omission.
17.

Seeid. §224v(a).

18.
19.

Seeid. §224v(a)(l).
Id. §§224v(a)(3), 224v(a)(5). The birth parent may change this decision by send-

ing a notarized letter to the Department or the licensed adoption agency thatjoined in the

petition for adoption. Id. §224v(5).
20.

Id. §224v(5).

22.
23.
24.

Id.
Id. §230.6.
Id.

26.

Id. (upon request of an adoptee).

21.

25.

Id. §227(a) (except by parties to the adoption and their attorneys).

Id. §227(b)(upon request of the birth parent of an adoptee).

27. Compare id. with 1982 Cal. Stat. c. 990, § 1, at - (enacting CAL. CIV. CODE
§230.6) These provisions apply only to adoptions signed on or after January 1, 1984. 1983
Cal. Stat. c. 1162, §16, at - An affidavit is required from the requesting party stating that
the the person making the request is an adoptee or the birth parent of an adoptee. The Department may also require additional means of identification. Furthermore, the Depart-

ment must respond or forward the request to a licensed adoption agency within 20 working
days. Id. The Department also may forward the request to any licensed adoption agency
that was a party to the adoption. Id. §227(c).
28. Id. §227(b).
29. Id. (with the consent of the adoptee). The Department must publicize the availability of the present method of arranging contact between adult adoptees, birth parents,
and living adoptive parents. See id. §227(d).
30. 1983 Cal. Stat. c. 1162, §§ 13, 14, at. Chapter 1162 also provides that theinva-
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lidity of some provisions of the Adoption Information Act will not affect the validity of other provisions that still maybe given effect. Id. c. 1162, § 11, at-

Domestic Relations; grandparentvisitation
Civil Code §4351.5 (amended); Government Code §26840.3
(amended); Welfare & Institutions Code §§358.1, 362, 16507
(amended).
AB 300 (Condit); 1983 STAT. Ch 1277
AB 1550 (Johnson); 1983 STAT. Ch. 1170
Support: Department of Social Services
The right of grandparents to visit their grandchildren has been the subject of recent legislation and legal discussion.' Chapters 1277 and 1170 address this issue by specifically granting grandparents the right to petition
for visitation rights with their grandchildren when the parents divorce, 2 or
when the child is adjudged a dependent of the court.3
Pursuant to the Family Law Act,4 a court may award reasonable visitation rights after ajudgment of dissolution,5 nullity,6 or legal separation7 to
a noncustodial parent, or to any other person having an interest in the welfare of the child.8 Although existing law allows a grandparent to petition
the court for custody or visitation,9 these rights were expressly granted
only in cases where one or both parents were deceased."
Chapter 1277 expressly lists grandparents as persons to whom visitation rights may be granted upon the divorce or separation of the child's
natural parents." Furthermore, grandparents seeking visitation rights
now are subject to the same provisions that govern visitation rights for
stepparents.12 A court order granting custody or visitation rights must always be predicated upon a determination that visitation by the grandpar1. See Skoliff, Gray Rights: Can GrandparentsSuefor Visitation orAdoption,Nat'l
L. J, Dec. 29, 1980, at 20, col. 1; Comment, GrandparentsVisitation Rights in Georgia,29
EMORY L. J. 1083 (1980).

2. See CAL. CIV. CODE §4351.5.
3. See CAL. WELF. & INST. CODE §§358.1, 362, 16507.
4. See CAL. CIVIL CODE §4351.5.
5. Id §4350 (methods of dissolution); see also id. §§4501 (effect of dissolution),
4503 (petition for dissolution), 4500 (grounds for dissolution).
6. Id §4429 (judgment of nullity, effect); see also id §4450 (petition forjudgment
ofnullity).
7. Id §4506 (grounds for legal separation).
8. Id. §4601.

9. Id
10. Id. §197.5.
11. Id §4351.5(b).
12. Compareid, §4351.5 with 1982 Cal. Stat. c. 1071, §1, at-.(enacting CAL. CIVIL
CODE §4351.5). A determination of grandparent visitation rights is set by mediation. Notice of the mediation must be given to the grandparents seeking an award of visitation
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ents is in the child's best interest.13 Chapter 1277, however, creates a
rebuttable presumption that visitation by grandparents is not in the best
interest of the child.' 4 Consequently, the grandparents must prove that
their right to visitation serves the child's best interest."i If6this burden of
proof is not met, visitation privileges will not be awarded.'
Chapter 1277 specifically requires the court to consider whether the
best interest of the child would be served by the denial of visitation rights
to a stepparent or grandparent against whom a restraining order relating
to domestic violence has been issued. 7 Grandparental visitation rights
also have been delineated by Chapter 1170 in the area of child welfare
services. 8 Existing law requires that a social study prepared by a probation officer be received into evidence prior to the disposition of a minor
found to be a dependent of the court.'9 Under Chapter 1170, the social
study must include a factual discussion of whether the best interest of the
child will be served by granting reasonable visitation rights to grandparents.2' With the state interest in maintaining family ties and the best interest of the child as motivating factors, a court now may grant visitation
rights to the grandparent of a child who has been removed from the physical custody of the parents by court order.2' Finally, Chapter 1170 requires
that a plan for visitation by grandparents be added under the family
23
reunification service 22 to promote and strengthen family relationships.
rights. Any visitation privilege granted to a grandparent may not conflicy vth visitation or
custodial rights of a parent. Id §4351.5.
13. Id §4351.5(b); see id. §§4600(a), 4601,4608; see also Russo v. Russo 21 Cal. 3d
72, 84-85, 98 Cal. Rptr. 501,510(1971).
14. CAL. CIV. CODE §4351.5(k).
15. See id.
16. Seeid.
17. Id §4351.5(1); see id §§4359(a)(2), (3), (6), 7020,7021 (protective orders).
18. See CAL WELF. & INST. CODE §§358.1, 362, 16507.

19. Id §§358, 358.1.
20. Id §358.1.
21. Id §362(b).
22. Id § 16507.2.
23. Id §16507.

Domestic Relations; uniform parentage act--records
Civil Code §7014 (amended).
SB 670 (Hart); 1983 STAT. Ch 438
Support: Public Defenders of Ventura County; State Bar Family Law
Section; State Public Defenders Association
Under existing law, any trial or hearing held pursuant to the Uniform
PacificLaw JournalVol. 15
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Parentage Act' may be conducted in a closed court.' Prior to the enact-

ment of Chapter 438, all papers and records relating to the hearing or trial,
other than the final judgment, were subject to inspection pursuant to a3
court order only in exceptional cases upon a showing of good cause.

Chapter 438 modifies this provision by granting to the parties and their attorneys the right to inspect all papers and records pertaining to the action

that are part of the permanent record of the court.4
1. CAL. CIV. CODE §§7000 (short title). See generally id. §§7000-7021. The Uniform Parentage Act, as drafted by the National Conference of Commissioners on Uniform
Laws, was intended to provide substantive legal equality for all children regardless of the
marital status of their parents. Note, The Uniform ParentageAct:WhatIt Will Meanfor the
PutativeFatherin California,28 HASTINGS L.J. 191,204 (1976)..
2. CAL. CIV. CODE §7014(a). Chapter 438 applies to these actions notwithstanding provisions of existing law requiring court hearings to be public except as provided by
statute. Id. See CAL. CIV. PROC. CODE § 124 (requires open court hearings), CAL. CIV.
CODE §§226m (exception for adoption proceedings), 4306 (exceptions for hearings on
medical requirements for marriage licenses).
3. 1975 Cal. Stat. c. 1244, § 11, at 3200 (enacting CAL. CIV. CODE §7014). The purpose of designating a file as confidential is to protect the parties in the outside world from
knowing about the proceedings. Louden v. Olpin, 118 Cal. App. 3d 565,569, 173 Cal. Rptr.
447,450(1981).
4. CompareCAL. CIV. CODE §7014(b) with 1975 Cal. Stat. c. 1244, §11, at 3200 (enacting CAL. CIV. CODE §7014).

Domestic Relations; paternity
Evidence Code §892 (amended).

AB 510 (Molina); 1983 STAT. Ch 253
Support: State Bar of California
Under existing law, when paternity is at issue in a civil action,' the
mother, child, and alleged father may be ordered by the court to submit to
a blood test.2 If any party refuses to submit to the blood test, the court may
(1) enforce the order and require the party to submit to the test, or (2) resolve the issue of paternity against the refusing party.3 Additionally, the
results of the blood test can be admitted as evidence to establish paternity.4 With the enactment of Chapter 253, a party's refusal to submit to a
blood test is admissible as evidence in any proceeding to determine pater1. CAL. EVID. CODE § 120 (definition of civil action).
2. Id. §892; see also id. §895 (proof of paternity by blood tests). A common blood
test, the human leucocyte antigen (HLA) test, is based on tissue typing of the white blood
cells, as opposed to the typical test based on red blood cell grouping. Since the HLA test involves a much larger number of factors than red blood cell grouping, the proof of parentage
is usually higher, normally showing a 98% probability that the man is the father. Cramer v.
Morrison, 88 Cal. App. 3d 873,877-78, 153 Cal. Rptr. 865,867 (1979).
3. CAL. EVID. CODE §892.
4. 88 Cal. App. 3d at 884, 153 Cal. Rptr. at 868.
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nity.5
5.

CAL. EVID. CODE §892.

Domestic Relations; confidential marriage certificates
Civil Code §4213 (amended).
SB 665 (Ellis); 1983 STAT. Ch476
Support: County Clerks Association; Department of Health Services
Under existing law, when two unmarried adults have been living together as husband and wife, they may be married' without obtaining either a marriage license or health certificate. 2 An authorization to perform
a confidential marriage, however, may not be issued unless the parties to
the marriage appear before a county clerk, a clerk of the court, or ajudge
in private chambers, and pay the required fee.3 Chapter 476 restricts the
validity of this authorization to a time period of ninety days and to the
county in which the authorization is issued 4
Upon performance of the ceremony, existing law requires the person
performing the ceremony to file a confidential marriage certificate5 with
the clerk in the county that issued the authorization. 6 Prior law required
both the husband and wife to appear in person, provide identification, and
sign a request for a certified copy of the confidential marriage certificate
before the county clerk could issue the certificate.7 With the enactment of
Chapter 476, parties to a confidential marriage can more easily obtain a
certified copy of this marriage certificate. 8 Either party may now obtain
the certificate by 9 (1)submitting the application for a certified copy of the
1. See CAL. CIV. CODE §4205 (persons authorized to solemize a marriage).
2. See id. §4213(a); Review of Selected 1981 CaliforniaLegislation, 13 PAC. L.J.
669,679 (1982); see also Burt v. Burt, 187 Cal. App. 2d 36,43,9 Cal. Rptr. 440,445 (1960)
(marriage must be of unmarriedpersons living together as husband and wife). The public
policy behind this authority is to shield the parties and their children, if any, from the publicity of a marriage recorded in the ordinary manner, thereby encouraging the parties to legitimize the relationship. Encinas v. Lowthian Freight Lines, 69 Cal. App. 2d 156, 163, 158
P.2d 575,579(1945).
3. CAL. CIV. CODE §4213(a).
4. Id. If this authorization is lost or destroyed subsequent to the marriage but prior
to filing, the county clerk may issue a replacement for five dollars. Id. §4213(0.
5. The certificate must by filled out by the parties to the marriage and authenticated by the person performing the ceremony. Id. §4213(a).
6. Id. The date of the marriage and any other information contained in the certificate shall not be disclosed except upon an order of the superior court. Id. §4213(d).
7. 1982 Cal. Stat. c. 449, § 1, at- (amending CAL. CIV. CODE §4213).
8. Compare CAL. CIV. CODE §4213(e)(l)-(3) with 1982 Cal. Stat. c.449, §1, at (amending CAL. CIV. CODE §4213).
9. See CAL. CIV. CODE §4213(e)(3) (cost of copyvill be equivalent to that charged
for certificate of marriage).
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confidential marriage certificate provided at the time of marriage to the
county clerk,1" (2) delivering a certificate of identity'I with the request for
a certified copy of the confidential marriage certificate to the county clerk
of the county in which the certificate is filed,' 2 or (3) personally appearing
in the county clerk's office and producing the proper identification. 3
10. Id. §4213(e)(1).
11. Id. §4213(e)(2) (obtained by personally appearing before a notary public or
county clerk in the county of residence with proper identification).

12.

Id. (notary and county clerk must be located in applicant's county of residence).

13.

Id. §4213(e)(3).
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